baseball scores to the outbreak of war. In recent years, hot news has found its own niche among legal scholars and courts. 1 When deconstructed, though, hot news is simply information and, like most information, it has a public good character. The problem ultimately is that news is non-excludable and non-rivalrous-discoverers or creators of hot news cannot exclude others from using the news and hot news is not destroyed when used.2 This means it may be produced at levels that are less than optimal.3
To understand this issue in context, consider hot news from both sides of the quandary presented by public goods. First, why would a newspaper hire reporters, editors, photographers, and graphic artists to gather and report the news if, once published, the information can be used and reported by anyone else? Similarly, why would a local television station invest in first-hand reporting if it knows that another news organization will do the grunt work for it? In effect, whatever return there might be from original reporting is quickly taken by others as they make use of the same information without making a comparable investment. In what game theorists call the "chicken game,"4 a stand-off can occur with neither party producing what might be quite marketable but for the free riding problem.
The critical element in hot news is lead time. In periods of less technological sophistication, the discoverer and reporter of news could depend on lead time, even if only a few hours, during which it was the exclusive source of the information. In today's internet-based world, lead time is nonexistent. The most painstakingly gathered and expensive fact-based research can be re-reported within moments of its publication. This inevitably decreases the incentive to do original reporting.
A public response, in the form of state or federal legislation, to a shortage of hot news entails a public investment in a legal regime designed to protect exclusivity for a limited time. During that time, those first discovering the news and reporting it can internalize the benefits of their efforts. When viewed from this perspective, certain standards are important. Society gains the most when hot news is discovered and reported as long as the benefits, however defined,5 outweigh its costs and those costs are incurred by those most efficient at discovering and producing the news. This leads to several sub-goals. First, there is no reason to protect hot news that would be reported without public intervention. Second, care must be taken to define the type of news that will be protected. In particular, hot news should have a functional definition-one that is consistent with the goal of ensuring news that otherwise would be stifled by the free-rider effect is published. This is a tall order and it is doubtful that a hot news policy can follow the functional definition completely. Nevertheless, without a target, efforts to develop a sensible hot news policy are likely to fall short of the goal of maximizing useful fact finding and reporting while avoiding unnecessary costs.
Although news gathering and reporting has a cost, so does a policy of allowing exclusivity to encourage the same gathering and reporting. For example, during the period of exclusivity, the reporting entity may have a degree of monopoly or market power that allows the entity to increase the cost of access to the information. In addition, others will not be able to report the information themselves even though wider dissemination may be beneficial to the public. Finally, any system of regulation involving an exclusivity policy will create administrative costs. These costs are also part of the analysis.
The next Part describes the current state of hot news law. It is a somewhat messy picture. It shows that the current, state-by-state approach is out of sync with technology. Geography and political borders have little to do with communications markets, but the current system would only be rational if they did. Part III examines some of the issues that must be addressed in developing a functional and a rational approach to hot news. It describes the general requirements of such a system. Part IV assesses three proposals explored by the Federal Trade Commission (FTC). It uses the standards developed in Part III as a basis of comparison. Part V describes the specifics for proposed federal legislation.
Before those matters are considered, one important clarification is in order. A great deal of recent interest in hot news is linked to the desperate plight of newspapers. 6 Traditionally, newspapers have been the most productive news gatherers.7 They are also most in need of a solution to survive because their investments are substantial and lead time has been cut to zero. Moreover, they are the least likely to free ride on others.
As a consequence, hot news can be framed as a tool to preserve newspapers. However, those who view hot news issue in terms of saving8 or not saving9 newspapers miss the critical point. Newspapers may or may not persevere, 10 but the more important problem is providing sufficient protection so that any entity will invest what is necessary to gather and report information.
6 See infra notes 77-93 and accompanying text. 7 Gregory, supra note 1, at 588; Moon, supra note 1, at 632-33; Schmidt, supra note 1, at 315. 
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I. HISTORY OF HOT NEWS
A. Distinguishing Hot News from Copyright
It is tempting to think that the hot news dilemma can be solved by simply granting a copyright to the first finder of the news." Barring a revision in the law,12 however, copyright does not protect facts. Copyright is designed to encourage creative activities. Facts are not created but "discovered."
In fact, the concepts of news and copyrightable works have different roots. Hot news misappropriation is a judicially created doctrine.13 There is no universally accepted definition for the term, but hot news generally applies to time-sensitive information gathered with effort and expense.x 4 Though sometimes described as breaking news, hot news is not limited to coverage of events that are unfolding in realtime, such as a plane crash or election results. Yet hot news necessarily includes a time-related element, including stock tips that have the most value before the market opens or a listing of movie show times that must be updated regularly. '5 In contrast, copyright protection flows directly from the U.S. Constitution, which grants the government authority to "secur[e] for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries." 16 Carried out through the federal Copyright Act, the protection covers "original works of authorship"17 embodied in everything from the label on a shampoo bottle18 to a novel penned by a Nobel laureate. However, copyright only shields the original expression within the work-not facts, ideas, or concepts. 18 See Quality King Distribs. Inc., v. L'anza Research Int'l Inc., 523 U.S. 135 (1998) (involving the right holder's ability to stop importation of products bearing its copyright, which was embodied in the labeling for L'anza shampoo).
19 The Copyright Act explains: "In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work." 17 U.S.C. § 102(b). This distinction is called the idea-expression Thus, news reports are protected to the extent that a journalist's word choice, descriptions, and narratives are original expression. The underlying facts, as far as copyright law is concerned, are free for the taking.20
The 23 See id. at 341 ("[Plaintiffs] selection of listings-subscribers' names, towns, and telephone numbers-could not be more obvious and lacks the modicum of creativity necessary to transform mere selection into copyrightable expression."). 24 See id. at 345 ("The sine qua non of copyright is originality. To qualify for copyright protection, a work must be original to the author."). The Court cited to The Trade-Mark Cases, which had established long ago that "originality is required" for a work to classify as a "writing" within the meaning of the U.S. Constitution. The Trade-Mark Cases, 100 U.S. 82, 93-94 (1879). 
B. The Case Law
International News Service v. Associated Press
In the only hot news misappropriation case to reach the U.S. Supreme Court, the Associated Press (AP) had been granted an injunction to keep rival International News Service (INS) from taking AP dispatches from the frontlines of World War I, rewriting them, and transmitting them as INS articles.29 The Court upheld the injunction, and in doing so, famously declared that AP had a "quasi-property" right in its news reports. 30 This limited right allowed AP to prevent competitors from reaping where they had not sown, 31 but AP could not block the public from using the facts in its reports. 32 The contours of this quasi-property right have been debated exhaustively in the scholarly literature.33 However, the central holding of INS became moot in 1938 when the Supreme Court abrogated federal common law in Erie Railroad Co. v. Tompkins.34 Consequently, the Supreme Court has cited INS for the general proposition that facts are not copyrightable35 but has steered clear of the case's substantive rule. Moreover, a few years after Erie, the Court explained that it considers "whether or not given conduct is tortious" to be a "question of state law," thereby leaving hot news misappropriation to state discretion.36 Thus, the doctrine has endured only in states that embraced the theory under common law.37 31 In one of the most-quoted passages from the case, the Court stated that in appropriating AP's information, INS "is endeavoring to reap where it has not sown, and by disposing of it to newspapers that are competitors of complainant's members is appropriating to itself the harvest of those who have sown." Id. at 239-40. The Court was referring to Galatians 6:7: "God is not mocked, for whatever a man sows, that he will also reap. 
NBA v. Motorola
In 1996, Motorola began selling the SportsTrax pager that provided scores and other information about professional basketball games. 40 Before launching the pager, Motorola had been in licensing negotiations with the National Basketball Association (NBA), which kept tight control over the dissemination of its real-time scores. 41 When negotiations fizzled, Motorola relayed the scoring updates over its pager anyway. 42 The NBA sued, alleging copyright infringement and common law misappropriation, along with other claims. 43 The district court granted the NBA a permanent injunction barring Motorola from disseminating the game scores. 44 The Second Circuit reversed4S in a much-analyzed opinion46 authored by Judge Winter, who address a tortious claim of "style piracy" involving the design of women's garments because, under the Erie holding, "whether or not given conduct is tortious is a question of state law"). 
39
The preemption provision embodied in section 301 of the Copyright Act provides:
[A]ll legal or equitable rights that are equivalent to any of the exclusive rights within the general scope of copyright as specified by section 106 in works of authorship that are fixed in a tangible medium of expression and come within the subject matter of copyright as specified by sections 102 and 103, whether created before or after that date and whether published or unpublished, are governed exclusively by this title. Thereafter, no person is entitled to any such right or equivalent right in any such work under the common law or statutes of any State.
17 U.S.C. § 301(a) (2012). 40 Nat'l Basketball Ass'n v. Motorola, Inc., 105 F.3d 841, 843 (2d Cir. 1997). 41 At the time, the NBA restricted reporters covering its games to no more than three scoring updates per quarter. Fernstrom, supra note 1, at 6. For more on the controversy restricting the dissemination of real-time sports scores, see Hull, supra note 1; Klein, supra note 1; Roberts, supra note 1; Sheps, supra note 1. 42 See Fernstrom, supra note 1, at 6. 43 Nat'l Basketball Ass'n, 105 F.3d at 844 (listing the NBA's six asserted claims including "state law unfair competition by misappropriation"). 44 Id. 45 drew three main conclusions. First, the amended Copyright Act did not preempt the hot news misappropriation doctrine,47 leaving states free to protect hot news if they so desired. Secondly, however, the court explained that hot news avoided preemption only because such claims fell outside copyright. To avoid clashing with the federal law, Judge Winter explained that a hot news claim should meet five elements: 1) the plaintiff generates or gathers the information at a cost; 2) the information is time-sensitive; 3) the defendant's use of the information constitutes free riding; 4) the defendant and plaintiff are direct competitors; and 5) the defendant's use of the information "substantially threaten [s]" the plaintiffs existence. INS is not about ethics; it is about the protection of property rights in time-sensitive information so that the information will be made available to the public by profit seeking entrepreneurs. If services like AP were not assured of property rights in the news they pay to collect, they would cease to collect it. The ability of their competitors to appropriate their product at only nominal cost and thereby to disseminate a competing product at a lower price would destroy the incentive to collect news in the first place. The newspaper-reading public would suffer because no one would have an incentive to collect "hot news." 50
In the end, Judge Winter nonetheless concluded that the NBA was not entitled to the doctrine's protection in this situation.51 The NBA failed to satisfy the criteria because Motorola was not competing directly with the basketball association and its conduct was not undermining the NBA's incentive to continue its business.52 It was also important to the Second Circuit's analysis that Motorola bore its own costs of collecting the scores by employing people to watch the games on television and The framework of Judge Winter is very close to the ideal as described later in this Article. 56 However, one false step in the formula is the notion that the free riding must threaten the existence of the source of the hot news. More precisely, this requirement should be that it threatens the new gathering and reporting function of that source. It is also not clear that in applying his standard, Judge Winter had a firm grasp of the meaning of free riding. In effect, the NBA did not discover facts or produce them-the facts revealed themselves to anyone in attendance. Moreover, the purpose of the NBA investment was not to produce "scores." Thus, it is not clear that there was anything to be freeridden on.
Barclays v. Theflyonthewall.com
Fourteen years later, the Second Circuit modified its approach.57 In Barclays v. Theflyonthewall.com, the Fly was a subscription-only website that offered investment advice, stock tips, and other financial news. 58 Barclays Capital Inc. and other investment firms5 9 sued the website in the Southern District of New York for publishing headlines revealing the recommendations that the firms were providing to their clients in written reports. 60 During a typical day, the Fly was posting about 600 headlines that often advised investors to buy, sell, or hold various stocks based on the firms' insider reports. 61 The Fly conducted no research 53 Id. at 853-54. 54 Id. at 854 62 In their hot news misappropriation claim,63 the firms argued that the website was undercutting their businesses by allowing the public to get the firms' advice without going through (and paying fees for) their brokers.64
The district court agreed. In a forty-three page opinion, the court analyzed the hot news claim under the NBA v. Motorola test and concluded that the Fly was misappropriating the information.65 Yet the court also recognized that the website was giving the public useful financial guidance.66 Seeking middle ground, the court created an injunction that gave the firms a temporary monopoly on their advice. The injunction barred the Fly from posting the tips until at least thirty minutes after the market opened.67 If the information became available during the business day, the Fly was barred from publishing it for two hours after the firms first released it. 68 But even this slim injunction withered on appeal.
In explaining its reversal, the Second Circuit dissected its earlier decision in NBA v. Motorola and concluded that NBA did not impose a mandatory, five-element test for hot news. 69 Instead, the Barclays court clarified that hot news misappropriation hinged on three key elements: "(1) the time-sensitive value of factual information, (2) the free-riding by a defendant, and (3) the threat to the very existence of the product or service provided by the plaintiff."70 According to the court, the firms failed on the second and third elements because the Fly was not freeriding and the "very existence" of the firms was not in jeopardy. 71 While the Fly was dulling the firms' thunder, the Second Circuit concluded of the firms. Id. at 325. The website advertised itself as being a fly on the wall inside Wall Street's "best houses and learning what they know when they know it." Id. at 323. In recent years, however, companies have given the Fly their written reports because they want to publicize their experts' opinions. Id. at 326. 62 Id. at 323 ("Fly does not conduct its own equity research or include any original research in its newsfeed."). 63 Barclays II, 650 F.3d at 880. The firms also won copyright infringement in the district court for verbatim copying of their reports. that the website's conduct was more akin to "breaking the news" than stealing it.72 In fact, this distinction was likely missed by Judge Winter. The court especially seemed swayed by the fact that the Fly attributed its buy-sell-hold advice to the firms themselves.73 Thus the website was giving credit where it was due. The investment firms went home emptyhanded. It is not clear whether the court dropped two of judge Winter's requirements or implicitly subsumed them under its own three-step analysis. As will be clear, it is important to link free riding to the fact that the news was acquired at a cost. If news is simply happened upon or is a byproduct of another principal activity, the first reporting entity has little need to internalize the benefits of releasing the information to support it efforts.74 Similarly, if the original news carrier does not compete with the firm re-reporting the news, it will not lose returns that can be traced to its investment in news gathering. As discussed below, if these two steps are not implicitly contained in the remaining three, the hot news protection announced by the court was unnecessarily broad.
C. Renewed Interest in Hot News
In the period since the Barclays decision, there has been much speculation on the health of hot news misappropriation. Some claim the tort gasps on its deathbed;75 others say it endures in weakened form.76 12, 13 (2012) (asserting that Barclays hints that "proper attribution of the source could exempt a fact copyist from liability"). In his dissent in International News Service v. Associated Press, Justice Holmes had argued that attribution would be sufficient to remedy the "palming off" at issue in hot news claims. Int'l News Serv. v. Associated Press, 248 U.S. 215, 248 (1918) (Holmes, J., dissenting) (stating that "suitable acknowledgment of the source is all that the plaintiff can require").
73 Barclays II, 650 F.3d at 903 (noting that the website "is hardly selling the Recommendation as its own. It is selling the information with specific attribution to the issuing Firm"). The court equated the Fly's reporting of the firms' financial tips with a newspaper's political endorsements or list of Tony award winners. Id. at 904.
74 See infra Part IV.
75 See Heyl & Klaiber, supra note 72, at 13 (speculating that few claims can meet the Second Circuit's latest incarnation of the hot news doctrine). The authors offer a hypothetical to show when a hot news claim would stand after Barclays II: Website X sends an employee to the county clerk's office daily to manually record the closing costs on real estate sales. X then posts these transactions as a list-thus creating a noncopyrightable factual compilation. A competing website Y takes the information immediately and posts it on its own site. The authors say that the website X could obtain an injunction against website Y based on hot news misappropriation, especially if they are direct competitors. Id. at 14.
76 Ray Hashem, Note, Barclays v. TheFly: Protecting Online News Aggregatorsfrom the Hot News Doctrine, 10 Nw. J. TECH. & INTELL. PROP. 37, 53 (2011) (discussing how the Second Circuit left "the precise contours of the hot news doctrine more uncertain than ever" after Regardless, it would be hard to overstate the economic crisis that is fueling the backlash against news piracy, particularly from newspapers. 77 While every media sector has suffered sharp losses since 2006, newspapers were hit hardest and continue to lose advertising revenue even while other sectors are starting to rebound.78 This, in itself, might not be troubling but there does not seem to be a substitute for the role traditional media play in informing the public.79 While readers increasingly get their news online from aggregation websites, the underlying reporting still comes from long-established organizations.80 Websites do very little "first-generation reporting,"1 instead "leech[ing]" information from mainstream publications that invest heavily in the newsgathering that sustains the entire industry.82
True, online aggregators often provide links to the source websites; but this attribution does not translate into significant revenue for various reasons. 8 3 For starters, few people click on the links in news 
II. DESIGNING A HOT NEWS POLICY
A. Hot News and Other Information
As noted in the Introduction, just as with other types of information, hot news is non-rivalrous and non-exclusive. Its primary distinction is that the value of hot news stems from its timeliness. Other information-nutritional information on food products, technical specifications, 102 warning labels, etc.,-are also public in nature and free riding may occur, but the time element is largely irrelevant. In such cases, those who possess the information can simply be required to disclose it. In contrast, the possessor of hot news is not obligated to publish it. First, hot news is not pre-existing and there is no way to order, with any specificity, what is to be reported. In addition, in the more typical situation, the disclosure is ancillary to a different primary business. For example, a distributor of food products is not in the business of providing information about food and requiring the distributor to disclose nutritional information is not likely to prompt it to leave the business. In the case of hot news, providing news is the business and a disclosure requirement (or the absence of a period of exclusive use) may mean that the provider does leave the industry.
B. The Many Costs of Hot News Exclusivity
A policy of protecting hot news gives rise to a variety of costs. To start, affording a period of exclusivity to those discovering hot news can result in substantial waste. A grant of exclusivity for hot news would be similar to what exists in the context of patent law. Rivals may go after the latest news and one may scoop the other. As in the case of patent races 03 and other winner-take-all contexts, the resources invested by the losing competitors duplicate those of the winner but result in no private return. 104 See CHURCH & WARE, supra note 103, at 584. This is to be distinguished from a commercial advertising campaign in which parties divide the market. The absence of a private return may spell the end of the business. There may, however, be a public return to the competition in the form of faster and more thorough news reporting.
On the other hand, the winner-take-all aspect of the race may ultimately be beneficial and inseparable from an effective hot news policy. Without the competition, news may not be discovered as quickly as it otherwise would be. Indeed, competition is a driving force in the news industry, where rivals thrive on being the first to publish the news. It is hard to imagine a policy that does not maintain this race and, thus, the inevitable duplication of efforts. However, one can reverse this logic and view the cost of competition not as a waste but as a necessary sacrifice for having news gathered aggressively and reported promptly.
It is also possible that hot news exclusivity could stifle the flow of information. In the context of musical compositions, for example, there is evidence that the lack of copyright actually increased productivity as artists could not rely on law to protect their income flow.10s Once copyright was available, so the argument goes, the need to produce became less urgent. The same may be the case with hot news. The lack of protection helps create the constant pressure to uncover new facts. Consequently, it must at least be acknowledged that hot news exclusivity could reduce the incentive to invest in news gathering and reporting. While this is, of course, an empirical question that may not be possible to answer, it does suggest that costs could be incurred if the period of exclusivity is too long.
On a more obvious level, the process of gathering and disseminating news has benefits and costs. There are costs associated with the fact that winners of the news race will have exclusivity, and thus others will be prevented from reporting the news or they will be required to pay for the right. In effect, during the period of exclusivity, those with rights to the news may be able to charge monopoly prices for access. Some may pay and some may go without the news, although it would beneficial for them to have access. There is also the cost of administering the system itself. Although it makes sense to think in term of optimal levels of hot news, both costs and benefits are difficult if not impossible to quantify. 106 The matter of costs also raises the issue of whether hot news rights can be assigned to those who produce it at the lowest cost. In short, if the policy is to grant a temporary monopoly to individual entities, it would make sense to bestow the right to those entities that produce at 106 As noted earlier, these costs and benefits may be monetized or not. See supra note 5. Economists put this idea in terms of marginal analysis. They compare the additional cost of another unit of information with its benefit. Once the marginal cost exceeds the marginal benefit, society is actually worse off since the value of information is less than its cost to create. [
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HOT NEWS: A FUNCTIONAL APPROACH the lowest cost. At the extreme and fanciful level, one could imagine an auction with competitors bidding on the right to invest in the discovery of information. Their bids are in the form of the amount of time that exclusivity would be required. The lowest bidder-the firm that can remain in the news gathering business with the shortest length of exclusivity-would likely be the most efficient. This is, of course, unrealistic but it is useful to keep in mind that another cost of an extensive period of exclusivity may be to support inefficient news gatherers.
C. What News Is Protected?
Given that the protection of hot news will require a public investment, the question arises whether all news should be protected. In a cost-free context, almost certainly the answer is yes. However in a public investment context, three issues present themselves. First, in theory, facts already exist and are simply discovered. The ideal hot news policy would encourage the discovery of pre-existing facts that would not be uncovered and disseminated but for the promise of exclusivity. On the other hand, the ideal policy should not encourage the staging of events leading to facts that would not be created but for the exclusivity.107 This second category could range from a reporter deliberately putting a private party in an unrealistic situation and then reporting the outcome as "news" to setting fire to a building and covering the inferno as news. This exclusion would not extend to bona fide investigative reporting. There is no doubt all information resulting from these contexts is still news, and from an absolutist and cost-free perspective, it should be protected. Moreover, controls would still exist. Reporters and their employers are subject to legal action associated with overzealous efforts. Still, it is legitimate to question whether a hot news policy should (or even can) be designed to exclude news that is more or less manufactured to have a product to sell. Seen in a different light, does it make sense to require the public to subsidize this kind of news?
Second, news can be made to seem significant or even lifechanging depending on how it is reported or whether it is presented at all. Insignificant information may be presented with a great deal of dramatic effect to convince the reader that it is of greater consequence than it is. In a sense, reporters choose what is news worthy. "News worthy" likely involves commercial decisions about what stories will draw the greatest readership. Since a public investment is involved, it is important not to confuse facts with their packaging or the commercial appeal. In a sense, the news should speak for itself. Moreover, packaging already is protected by copyright and private agreements.
Third, and aside from creating news and issues of packaging, is the question of qualitative distinctions among facts. In short, some news may be more deserving of protection than other news. 08 Put starkly, does news about the latest Kardashian marriage or divorce warrant a public investment as hot news? In copyright, qualitative distinctions technically are forbidden, as it would mean differentiating between supposedly good art and bad art. 109 Yet an optimal hot news policy would allow some kind of distinction. This obviously would not be deciding what is "good" news and "bad" news. Instead, the line distinguishes news that makes a difference from that which does not. This distinction is partly captured by the difference, discussed above, between creating news and finding news but this does not fully describe the concept. The difference is closer to that between news for entertainment that has no long-term impact on one's well-being or understanding of his or her environment and that which does have longer run implications. Admittedly, the line is hard to draw. Most would probably agree that knowing the latest rumor about a Hollywood celebrity's divorce may be interesting, but this type of information, at best, is simply entertainment. On the other hand, research and reporting about the plight of the Euro can make one a more informed member of the public. As will be discussed later, it is possible that this question can be resolved by recognizing that much entertainment news is fungibleI10 and rarely in short supply. "'
D. Can the Hot News Period of Exclusivity Be Varied?
Another problem is that not all news requires the same level of investment to be discovered and reported. In fact, some requires no effort at all. In the NBA v. Motorola case, anyone viewing the games would know the scores, regardless of whether they had any interest in reporting them to others. Granting a single news gatherer an exclusive right to easily found information creates something of a windfall. The distinction here is similar to contract theory and the duty to disclose 108 Although it is bedrock copyright law that courts do not make decisions about the aesthetic merits of works, this is not always the case. The same holds true for hot news. The more difficult it is to find, the greater the necessary incentive. Even in copyright, this principle is implicitly recognized. Doctrines such as "thin copyright,"114 de minimis copying,115 and fair use 1 16 can be used to avoid creating a windfall for those who are actually offering little in exchange for copyright protection.117 When applied to hot news, these tendencies support a policy that extends exclusivity only to news that would not exist but for some level of exclusivity and extends greater exclusivity for news that requires more effort to uncover. The first part of this standard is relatively easy to administer. The second is much more complicated.
The issues of what news to protect and varying levels of exclusivity cannot be separated from cost considerations. An expansive definition of what is protected raises the number of incidents in which exclusivity is expected and, thus, the number of instances in which it may be contested. Yet a more discerning approach that narrows the scope and varies the levels of protection has its own problems. The resulting uncertainty can also raise the cost of administering the system.
E. Seepage and Internalization
To be effective, a hot news policy must address free riding in a meaningful way. The idea is to control seepage that would undercut the incentives of the hot news gatherer. Consequently, it is important to note the free riders in the hot news scenario are competitors. Although copyright law has a similar theme in the context of a fair use analysis,118 the overall approach to hot news is quite different. The creator of a copyrighted work internalizes the benefits by selling copies of the work or licensing others to make use of the work. Thus, even a downloader without any intention of reselling the work is interfering with the artist's internalization. In the case of hot news, a news organization's revenue is largely decided by the size of its audience. Consequently, hot news producers generally favor greater access to their information. The harmful seepage occurs not when the news is read or even downloaded but when others take the news and disseminate it on a different platform, diverting audience from the original source of the information. A final note on the issue of seepage is that it is almost certainly independent of politically drawn borders.
F. A Hot News Policy: Preliminary Formulation
A system that balances these cost and benefits defines hot news functionally and then protects it for a limited period from use by a wide spectrum of potential free riders who are also competitors. This almost certainly rules out a state-by-state approach with varying levels of protection for different periods of time depending on the state or even no protection at all. To be sure, much news is local but even that does not mean it is state specific with respect to its importance.19 The obvious analogy here again is to copyright law. The knowledge that one's efforts are only protected in some areas reduces incentives to create. In addition, different jurisdictions with varied standards creates a lack of uniformity that increases the risk of misunderstanding and the likelihood of litigation. 120 In sum, an ideal system is one that is uniform from state to state and provides various levels of protection to low-cost suppliers of socially relevant news that would not be reported but for exclusivity. The ideal is likely unobtainable. Efforts to vary protection on the basis of the investment would be expensive and create uncertainty. Administrative costs may offset any benefits of such an approach. On the other hand, a set period of exclusivity will overprotect some gathering and reporting efforts while under protecting others. Distinguishing "socially relevant" news from frivolous news is similarly difficult, but here, the risks might actually be acceptable. The uncertainty could incentivize news organizations to focus on information that is a relatively safe bet for being viewed as useful-such as public-interest journalism, investigative reporting, and arts and cultural coverage. A final problem is the distinction between rewarding the creation of events that result in "news" and rewarding the discovery of facts through painstaking effort.
As opposed to questions of practicality, the decision here may be based more on one's personal beliefs. An absolutist approach would protect news in both categories, while a more functional approach would narrow the protection to the latter types of news.
III. HOT NEWS PROPOSALS EXPLORED BY THE FTC
In its consideration of hot news, the FTC concentrated on three proposals. One would be to encourage expanded state protection of hot news. A second approach would be to abolish all state causes of action and to amend the Copyright Act to include hot news. Finally, the possibility most consistent with a hot new policy as described here would involve an independent federal statute preempting state law.
A. Encourage More States to Adopt Hot News
The FTC proposal to encourage more states to view free riding as a form of misappropriation begins with amending the Copyright Act so that the treatment of hot news is not preempted by the Copyright Law.121 Specifically, this would be accomplished by amending section 301 of the Act, which already delineates four instances in which state law is permitted to operate despite its similarity to copyright.122 A fifth category would be added to the list: hot news misappropriation.123 The premise is that express clarification would push courts to embrace the exclusivity doctrine. 124 121 FTC DISCUSSION DRAFT, supra note 99, at 9-10. 122 17 U.S.C. § 301. For example, the exceptions include protecting the architectural design of state historical landmarks and protecting works that are not fixed in a tangible medium of expression, such as a poem that is only recited orally and never recorded or written down. In these instances, states are free to provide their own legal safeguards without fearing preemption by federal copyright law. Id. For a discussion of section 301 and its complexity, see CRAIG JOYCE ET AL., COPYRIGHT LAW 958-61 (8th Cir. 2010).
123 Current copyright law withholds copyright protection from facts. It is also broadly preemptive. One could argue that the protection of facts in any form by state law would run afoul of this preemption because prohibiting misappropriation would be comparable to affording copyright protection. Thus, the proposed amendment would clarify the matter. 124 See generally Marburger & Marburger, supra note 8. The Marburgers suggests that section 301 of the Copyright Act should be amended to say, in substance, that "[t]he Copyright Act does not preempt statutory or common law unfair competition or remedy for unjust enrichment, regardless of whether a contested publication infringes copyright." Id. at 46
The chief advantage of this approach is that it gives states flexibility to fashion a hot news remedy to their individual likings, creating a diverse and responsive body of law. 125 A preemptive problem with this approach is that Congress expressly rejected an initial plan to add hot news misappropriation to section 301 during debate on the 1976 amendments to the Copyright Act. 126 Observers say Congress is not apt to adopt a different position today, though that view may be out-oftouch with recent developments.127 In any event, an early draft of the 1976 revisions included a hot news misappropriation provision in the amended section 301.128 A corresponding House report explained that "state law should have the flexibility" to provide a remedy for "unauthorized appropriation by a competitor of the facts (i.e. not the literary expression) constituting 'hot' news."129 Yet this version ultimately was rejected. 130 The legislative history shows it ran into trouble when members of Congress, most notably U.S. Rep. John F. Seiberling, an Ohio Democrat, cautioned that a hot news exception would imply that states had free reign to experiment with the doctrine.t31 Seiberling contended that such excessive flexibility would "render the preemption section meaningless."132 Thus, the hot news exception was dropped out of fear that states would misapply the carefully circumscribed doctrine. 133 Even with an express preemption, there are additional uncertainties. First, how many states would adopt a hot news policy? Second, would their approaches conform to the ideal described above? It is the case that some courts do appear reluctant to provide hot news protection under the assumption that these claims usually are (emphasis added) (internal quotation marks omitted). For more on the Marburgers' view of the preemption problem, see id. at 46-50. 125 Id. 
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HOT NEWS: A FUNCTIONAL APPROACH preempted by federal law. 1 34 For example, a federal district court in Maryland held in 2010 that when the allegedly misappropriated information went beyond "mere facts" to include copyrightable material, then copyright law preempted the hot news claim. 135 The rationale for this is not clear. If facts are not copyrightable, their presence within copyrightable material does not address the issue of whether they might be protected by separate state or federal law.
Some who argue for a state-by-state solution say the problem is that courts miss the nuances of hot news misappropriation, which veers from the straight-up copying that underlies copyright protection.136 As described above, hot news hinges on gaining a competitive advantage; whereas the average copyright infringer has no business motive as he or she, say, downloads a protected movie or song from a website for personal enjoyment. If an amended Copyright Act can help courts overcome their reluctance, so the argument goes, state judges could build a malleable body of hot news law that would bend with future technological developments. Whether clarification of the preemption issue and a better understanding of hot news interests as opposed to copyright interests would actually advance the development of state law is, of course, an empirical question. Moreover, there is nothing in these suppositions that addresses the second problem-would there be uniformity?
The second problem is actually an outgrowth of the very flexibility that makes it attractive to some and easily outweighs any advantages. This is easy to understand by thinking in terms of fifty state legislature or courts experimenting with a variety of approaches to a problem that 134 The Third Circuit has bemoaned the lack of guidance on preemption, noting that the U.S. Supreme Court has not "clearly defined where the power of the states to protect interests in intellectual property ends, and where the realm of federal preemption begins." U.S. Golf Ass'n v. St. Andrews Sys., 749 F.2d 1028, 1036 (3d Cir. 1984); see also Agora Fin., LLC v. Samler, 725 F. Supp. 2d 491, 500-01 (finding that a misappropriation claim in Maryland was preempted by copyright law).
135 See Agora Fin., 725 F. Supp. 2d at 501 (noting that original works "are copyrightable and, therefore, not subject to protection under the NBA court's formulation of the INS doctrine"); 136 Gregory, supra note 1, at 596. As Gregory warns, courts often view both claims through the same lens:
In other words, misappropriation-stealing from a competitor to get ahead in business-is distinct from the generalized bad-faith taking that copyright law prohibits, and is not, therefore, preempted by copyright law. Only where litigants frame misappropriation in terms of "amorphous concepts such as 'commercial immorality' or society's 'ethics"' does preemption become an issue, because "[s]uch concepts are virtually synonymous for wrongful copying and are in no meaningful fashion distinguishable from infringement of a copyright."
Id. (alteration in original) (quoting NBA v. Motorola, 105 F.3d 841, 853 (2d Cir. 1997) ).
has little to do with geographic borders. Two specific dangers are particularly glaring. First, the media would be forced to invest considerable time and money litigating on a state-by-state basis. 137 News organizations would have to wait for cases with the perfect facts138-facts that would meet the requirements of hot news and therefore keep the claim from being preempted.139 After finding a good candidate, however, there would be no guarantees. While an amended section 301 may assuage concerns about preemption, courts still could view the doctrine itself as suspect. 140 Judges may reject hot news as an inappropriate extension of property rights,141 or punt to the legislature, claiming that state lawmakers should address the issue.142 Justice Brandeis suggested that course in his influential dissent143 in the INS case, complaining that courts were "ill-equipped to make the investigation [into] ... the limitations which should be set upon any property right in news." 144 Second, at the end of the day, there will be no uniformity to ensure predictable outcomes and protection across jurisdictions. This last criticism recognizes that a necessary element of any hot news policy is the avoidance of seepage. Without that guarantee, overcoming all of the previously discussed problems would not do much to solve the problem. Even if the media start winning hot news cases in more states, the result could be a "sloppy, patch-like quilt"145 of protection that is inconsistent and largely unattainable. 146 Hot news litigation will remain rare. Media 136 Id. at 10 (noting that the cases would "have to be carefully chosen so that the facts reflect inequities so fundamental that courts are prompted to look outside of recognized law for a remedy"). will seek redress in states that have the most lenient approach to hot news, but only when the state can establish jurisdiction over the defendant. In the end, the lack of uniformity gives little guidance to bloggers, news aggregators, and anyone who wants to lift the facts from a juicy piece of hot news.1 47 Moreover, the FTC points out that there are many undeveloped areas of hot news jurisprudence.148 Courts cannot decide how long hot news protection should last, or whether direct competition between plaintiffs and defendants is an absolute requirement, and if so, to what degree the parties must directly compete. Different states will resolve these issues in varying ways, hobbling any coherent effort by the media to protect its newsgathering. Hence, practical concerns about the inefficiencies of state-by-state litigation, as well as the resulting inconsistencies counsel against this FTC proposal to strengthen the common law tort.
B. Abolish the Common Law Tort and Add Hot News to the Existing Copyright Act
A second proposal calls for abolishing common law misappropriation and amending the Copyright Act to protect hot news in some fashion.149 This idea might appease some who challenge the very legitimacy of a misappropriation approach, such as the authors of the Restatement (Third) of Unfair Competition150 and iconic Judge Richard Posner of the Seventh Circuit, who once mused that misappropriation "can be jettisoned, so far as intellectual property is concerned at any rate, without loss."l1 These critics claim that the doctrine is more hazardous than helpful because it can be applied without clear limits and in cases that are rightfully rejected by other areas of law (such as copyright).152 But aside from making its detractors happy, there are three reasons why abolishment of the state cause of action may be advantageous: First, at least some forms153 of a hot news doctrine may violate the First Amendment; second, the doctrine is untenable in today's internet-based world; and third, it requires a 147 Gregory, supra note 1, at 610 (expressing dismay that courts will not judge misappropriation claims "consistently across jurisdictions").
148 FTC DISCUSSION DRAFT, supra note 99, at 9.
149 Id. at 9-10.
IS0
The Restatement calls for misappropriation's abolishment and concludes "[t]he better approach ... does not recognize a residual common law tort of misappropriation." RESTATEMENT (THIRD) OF UNFAIR COMPETITION § 38 cmt. b (1995) .
151 Posner, supra note 140, at 621. 152 Id. at 638 ("Misappropriation doctrine.., is alarmingly fuzzy once the extreme position of creating a legal right against all free riding is rejected, as it must be.").
153 Presumably forms would vary from state to state, potentially meaning a series of First Amendment challenges. complex preemption analysis that the courts keep changing-or perhaps botching in their applications. Of course, even if these are true advantages they must be balanced against the effectiveness of a hot news addition to the Copyright Act.
Google articulated the First Amendment argument in its written comments for the FTC workshops on journalism's survival. 154 In asserting that the hot news doctrine violates free speech, Google noted that sharing truthful information is "one of the most closely guarded forms of speech under the Constitution" and suggested that hot news is not sufficiently important to override the First Amendment. 55As an example of the potential danger to free speech, recall that during his first presidential campaign, then-Senator Obama talked at a San Francisco fundraiser about "bitter" small-town voters who "cling to guns and religion."156 A woman who was blogging about the event recorded the remarks.157 She later reported Obama's comments, 58 which became the focus of a national media frenzy. Under a poorly drafted hot news policy, it is possible that she could have kept others from reporting on the future president's statements.1 59 Critics certainly can argue that, unless carefully constructed, hot news would prevent-or at least delay-the type of vetting that is only possible by a firestorm of media seeking clarification. Brandeis, J., dissenting) .
If the First Amendment alone does not justify abolishing hot news and placing it with the realm of copyright, the doctrine's critics also stress the impracticality of enforcing any right to time-sensitive information. Dozens of observers may be pressed along the fluorescent tape at the edge of a crime scene. Any of them can take out their cell phones and capture events. Who should have the hot news rights? As Google and Twitter have argued jointly, the realities of the Internet age ensure that news is disseminated as it is occurs.' 16 The Internet giants claim that "the notion that a single media outlet should have a monopoly on time-sensitive facts is not only contrary to law, it is, as a practical matter, futile." 162 Lastly, those who support abolishing the doctrine argue that the complicated preemption analysis in hot news cases leads to significant unpredictability. 163 There is no consensus on the best test for identifying claims that do not clash with the Copyright Act. Even the Second Circuit, which has led the way in hot news jurisprudence, cannot seem to commit to one framework.164 Moreover, outcomes still vary when courts use the same test-even under strikingly similar facts. 165 As such, the media already have little incentive to rely on the doctrine, as the "mere threat of federal preemption and the extra steps... required to avoid it are likely to give pause to any news organization considering a state-law misappropriation action."166 Thus detractors legitimately may assert that eliminating the tort would cause little backlash. Both the instability and difficulty in evaluating preemption argue in favor of the FTC's first proposal to abolish hot news misappropriation. This argument has some validity but adoption presupposes that a better alternative is unavailable that would address the same problem, as discussed below.
These arguments in favor of abolishing a state-by-state approach have some merit but perhaps the principal appeal is avoidance of state by state differences and the uncertainty created. The second element of this approach is to amend the Copyright Act to include hot news as a 165 See supra note 95. 166 Schmidt, supra note 1, at 333.
protected category.1 67 Several ideas are percolating on the best way to stretch copyright to cover hot news. 68 One is to add a provision with a multi-prong test for protecting information under circumstances closely resembling the facts in International News Service v. Associated Press.169 In this vein, Google and Twitter have suggested a test that requires plaintiffs to meet a whopping eight elements.170 Their test focuses on the nature of the information at issue, requiring it to be released only to a "restricted audience" and not the general public; to have commercial value; and to have been unearthed exclusively by the plaintiff.171 Others eschew complicated analyses and suggest a blanket approach. For example, the Copyright Act could be amended to give hot news twentyfour hours of protection following its release.172 The temporary 167 FTC DISCUSSION DRAFT, supra note 99, at 9-10. The first proposal has two components: 1) abolish the common law tort, and 2) amend the Copyright Act to cover hot news. 169 Amici Brief, supra note 161, at 15-16; see also Gregory, supra note 1, at 604 (explaining how hot news opponents are urging tight constraints if hot news is folded into the Copyright Act).
170 Google and Twitter's complete list of requirements are:
(1) [T]he information plaintiff seeks to protect must have been gathered exclusively by plaintiff (2) at substantial cost or effort; (3) plaintiff must have taken steps to keep the information confidential or highly restricted until its release; (4) plaintiffs release of the information must be to a restricted audience, and not be accessible to the general public; (5) the information must have commercial value; (6) the information must be time-sensitive, and defendant's use of the information must specifically exploit its time-sensitive nature; (7) plaintiff and defendant must be direct competitors for the commercial value of the particular information in question; and (8) as a direct result of defendant's use of the time-sensitive information, plaintiffs ability to produce the product or service will be severely impaired.
Amici Brief, supra note 161, at 15-16. (1) the protection would not extend to traditional news headlines-to allow third parties the ability to advertise a competitor's story and link to it; (2) the protection exclusivity would allow news organizations to profit from their costly reporting while ultimately ensuring that anyone can use the factual information. 173 Although the general substance of these proposals makes sense, the idea of including hot news within the Copyright Act involves a high degree of shoehorning and, to some extent, a misunderstanding of the differences between protecting creative efforts and protecting the finding and reporting of facts. It is not as simple as adding hot news to the list of protected "works." Instead, this approach would attempt to merge two fundamentally different pieces of legislation. For example, the Copyright Act's anchor is a definition of what works are protected174 and the exclusive rights of authors.175 Complex statutory language is devoted to duration of copyright176 and the termination rights of authors.177 None of this material would be relevant to hot news. In fact, it is difficult to find portions of the Copyright Act that would apply to hot news. Perhaps the lone similarity between hot news and copyright is the goal of avoiding free riding but that does not distinguish either one from other property rights.178 In addition, as already noted, the type of free riding to be avoided differs between copyrighted works and hot news. 179 Moreover, there is no indication that Congress would undertake such a revision. On three prior occasions, Congress has failed to act on proposed laws that would protect factual information within databases. 180 There is no reason to believe that Congress would be more would only last for twenty-four hours-so that after a reporter has realized a profit in his story, the story could subsequently be reproduced freely to allow the dissemination of ideas; and (3) the reporter's rights in the story could not be used to restrict a purely nonprofit organization from posting the story.
Id. at 33; see also 17 U.S.C. § 107 (stating that fair use should be evaluated under four factors: 1) "purpose and character of the use"; 2) "nature of the copyrighted work"; 3) "amount and substantiality" of the copyrighted material that was used; and 4) economic impact on the value of the original, as well as its impact on the ability of the rights' holder to license derivatives). agreeable to the factual nature of hot news. 1 81 Therefore, both the difficulty of drafting workable statutory protection and the philosophical mismatch are strong arguments against the FTC's proposal to abolish the tort and add hot news protection to the Copyright Act.
C. Federal Legislation
The FTC's third proposal suggests enacting a federal law that codifies hot news misappropriation, thereby replacing the common law doctrine by federal preemption. There are substantial advantages to this tact, along with potential disadvantages. The main benefit is that a federal law imposes a uniform, national framework for hot news misappropriation and thus avoids the risks and expense of varying state common or statutory laws. In drafting the new law, Congress could throw its considerable weight and resources into investigating the options, creating legislation that balances the competing interests of the public, news organizations, and Internet kingpins such as Google and Twitter.182 Of course, there is nothing more naive than suggesting that the government is the solution to the problem. 183 Nevertheless, this is preferable to fifty state governments or judicial systems attempting to solve the same problem.
Perhaps most important is that federal legislation has a better chance of combating the free riding problem by foreclosing escape to jurisdictions that do not recognize hot news. To put it in more erudite terms, national legislation might force misappropriators to internalize the externalities of taking someone else's factual information and using it to their competitive advantage. 184 It would do this by recognizing that geographic borders have little relevance when free riding is a bordercrossing exercise. Thus, a national hot news law could force would-be misappropriators to face potential injunctions, damages or both, wherever they are located.
The most formidable problem with this approach is that it has, so far, not gained much traction in Congress. On at least three prior 
First Amendment Concerns
The FTC's report noted that "it is unclear how to draw the scope of hot news protection broadly enough to provide significant incentive for news gathering, but narrowly enough" to protect legitimate competition and free speech.188 Clearly, a widely used hot news doctrine could Any person who extracts, or uses in commerce, all or a substantial part, measured either quantitatively or qualitatively, of a collection of information gathered, organized, or maintained by another person through the investment of substantial monetary of other resources, so as to cause harm to the actual or potential market of that other person ... for a product or service that incorporates that collection of information and is ... intended to be offered for sale or otherwise in commerce.., shall be liable.., for remedies set forth in section 1406.
Id.
186 See H.R. 188 FTC DISCUSSION DRAFT, supra note 99, at 10. The FTC also cautioned against unintended consequences. The fear is that news organizations will become hot news defendants impede some speech. But this valid concern does not have to thwart hot news. Rather, the drafters of hot news legislation would need to build First Amendment protection into the law, performing the sort of balancing that occurs any time a measure might affect protected speech. 189 It is an exercise that is neither beyond lawmakers' ability nor an insurmountable threat to hot news. 1 90 However, the main reason that free speech concerns should not derail the doctrine is that hot news ultimately protects First Amendment values. It does not diminish them.
The All-Headline News case illustrates this point. All-Headline News was taking AP stories that had been posted on the Internet, rewriting them, and transmitting them to its subscribers. In this way, All-Headline News was making money from news content that it did not produce-but only repackaged. 19 Meanwhile, AP paid the reporters who collected the information and wrote the articles. AP paid the editors who oversaw the journalists and edited their stories. AP paid for the infrastructure-the computers, the software, the offices-where the work came together and ultimately was transmitted on the AP news wire. Accordingly, AP charged its subscribers sufficient rates to support its sprawling operation. In contrast, All-Headline News bore no expense in the newsgathering.192 Theoretically, it could charge far less for the same information as AP and still remain profitable. AP has limited recourse in this situation. As long as All-Headline News is rewriting the articles,193 and not publishing them verbatim, AP cannot sue for copyright infringement because copyright does not cover the factual content of its news reports. If the practice continued, AP subscribers might be tempted to switch to All-Headline News for the same content at lower rates.
It seems hard to prohibit this activity under a free speech rationale. Indeed, without hot news protection, those who are concerned about themselves because media outlets "routinely borrow from each other." Id. Such a paradoxical outcome would undermine the doctrine's purpose, which is to help the media reap the value of its original reporting. If news organizations start suing each other, their costs will rise because each entity will be forced to re-report every fact.
189 Copyright itself is a limit on the First Amendment. The U.S. Supreme Court repeatedly has made the observation that some restriction on expression is "the inherent and intended effect of every grant of copyright," but that copyright accommodates for the abridgement with, inter alia, the fair use doctrine. See, e.g., Golan v. Holder, 132 S. Ct. 873, 889 (2012) (discussing how copyright necessarily impinges on free speech).
190 The proposal described here is designed to include these safeguards. See infra Part V. free speech matters would find there is less to speak about. While the First Amendment protects the spread of news, it surely does not mean to do so at the peril of those who uncover the information in the first place. A news organization should be free to report the facts that it collects,194 and even compile summaries of articles by others, but the First Amendment should not be a haven for those who boldly pass off another's work as their own. Hot news misappropriation may hamper speech on some level; but the First Amendment fallout would be much greater if AP and similar organizations had to close their doors. 195 As one journalist-turned-lawyerI96 put it: "[T]he Constitution's First Amendment protections should not be used to destroy news organizations while supporting the abuses of free-riders; to do so would undermine-not advance-the purposes of free speech. "197 There are lessons here that can be adapted from Copyright law, which has an equal potential to impede free speech. In that context, the Supreme Court has recognized the importance of balancing temporary restrictions on speech in the interest of promoting expression in the long run. The "idea-expression" distinction and fair use are part of this formula. 198 In the case of hot news, the critical balancing feature is that a functional approach only protects news that would not otherwise be disseminated and that exclusivity would be for a short period of time. In addition, as in copyright, independent gathering and reporting should be an absolute defense to a hot news lawsuit. 199 One observer notes that a news organization could show independent reporting with evidence of "the differences in content presented," the time lapse between the original report and the defendant's follow-up, and differences in the "identity and number of sources" in the defendant's report. 200 Potential misappropriators should be incentivized to do their own reporting. 201 Thus, none of the reporters attending a press conference or observing an accident should be able to claim a hot news right even if one of them gets his or her story out first. Moreover, nothing should prevent a news organization from gleaning "tips" from a competitor's publication and going after the story on its own. In neither case is there free riding. All participants make an independent investment. Indeed, it is a fundamental premise of a free and robust press that the public benefits when multiple organizations turn their energy and resources on exploring a problem or covering events.
The Attribution Alternative
A subsidiary question that arises when First Amendment concerns are raised is whether attribution would be a less restrictive alternative to exclusivity as a means of achieving the desired outcome. In fact, in Barclays, the Second Circuit suggested that attribution may be sufficient to avoid a hot news claim.202 Justice Holmes also made this argument overtly in his INS dissent, asserting that INS' misstep was in using AP's information without giving the Associated Press credit for it. 203 The logic of this argument is not obvious. In fact, a federal hot news law should expressly state that attribution is not a defense to a claim of hot news misappropriation.204 Without this provision, defendants could take the content of the plaintiffs articles wholesale and still avoid a hot news claim by attributing it to the original source. This is not much different from rewriting articles to avoid copyright infringement. While attribution is courteous, it does nothing to address the unfair competitive conduct at the heart of a hot news claim.205
IV. FEDERAL LEGISLATION AS THE BETTER ALTERNATIVE
The best of the three FTC proposals and the most promising means of implementing a functional approach as described here is enactment of federal legislation. Its key advantages are that it does not blur the distinction between copyright and hot news, it does not require any rewriting of the Copyright Act, 206 and it greatly decreases the type of seepage that would almost certainly exist under a state by state approach. A hot news law could be crafted to address the serious,207 but ultimately unavoidable, problem of news piracy. Any formulation of hot news must be constrained-targeting only the egregious conduct that creates a competitive advantage for the defendant while whittling away the plaintiffs incentive to uncover the information. Federal legislation has a better chance of discerning and codifying these nuances as Congress churns the proposed legislation through committees, compromise, review, and revision. 208 In drafting a federal hot news law, legislators would do well to reexamine NBA v. Motorola. Most of the Second Circuit's five elements are consistent with the functional approach described here. For example, two elements require the information to be "time-sensitive" and gathered "at a cost."209 The "cost" requirement is important as a means of separating "news" that is casually as opposed to deliberately discovered. Moreover, the plaintiff and defendant must be in "direct competition" such that the defendant's use of the information "constitutes free riding on the plaintiffs efforts."210 However, the fifth NBA element creates an unnecessary hurdle that could undermine much of a rational hot news policy. According to the court the free riding must, "so reduce the incentive to produce the product or service that [the plaintiffs] existence or quality would be substantially threatened."211 The producer of news may be engaged in more than one activity. The relevant question is whether it would be likely to abandon news gathering and reporting, not whether it would cease to exist at all. Finally, because a hot news policy requires a public investment it makes sense not to protect news based on events created by those who then purport to report the outcome as "news." In addition, a distinction should be made, if possible, between news that is important from the perspective of society and that which is principally entertainment. These elements are not easy to define but it is worthwhile to consider some possible approaches to defining the more difficult ones.
A. Time Sensitive
The value of news is its "freshness";22 thus a plaintiff should not be able to prevail on a hot news claim for information that it reported years ago, or in some cases, even hours ago. The time sensitivity of hot news will vary. Assuming the other requirements were met, concert listings might retain their "hot" status for as long as they are valid because different people will check them every day.213 Yet coverage of a hurricane moving ashore or a shooting spree may be hot for mere hours, or even less. The point is that hot news has a shelf life that depends partly on its content. Ideally, a hot news plaintiff will have to show that the defendant took the news before it cooled off. This idea must be weighed against other factors. For example, suppose the news involves critical information that must be disseminated as a matter of public safety. In these instances a powerful argument can be made that public safety is given higher priority than the protection of hot news. The problem, though, is obvious. If all news sources were permitted to free ride on this critical information, it is possible the information may not be aggressively pursued in the first place.
Another factor to balance is the cost of administering the hot news policy itself. Ideally, each piece of news would have a "shelf life" beyond which it would be available to all. If the burden of proof on this is placed on plaintiffs, however, it greatly increases the cost and risk of enforcing hot news rights. One alternative is to shift the burden and provide defendants an opportunity to present a "no longer fresh" defense. By shifting the burden to defendants, the incidence of piracy should decline. This does not, however, address the definitional issue. Moreover, allowing the exclusive use of news by the plaintiff for longer than the minimum necessary means costs are imposed on the public in the form of monopoly prices for access or no access at all. A uniform period of exclusivity eliminates many of these costs and increases predictability. It would mean over and under protecting a great deal of news. Still, a uniform period has substantial appeal since it would set a definite property right about which parties could negotiate. Consequently, a fixed period of a few hours, with an exclusion for public emergencies, appears to be the most sensible balance. 
B. Effort and Expense
The plaintiff must expend time and money in generating information before having a hot news right. If not, there is no need to facilitate the internalization that a hot news policy provides. True news organizations should meet this element easily because they invest heavily in reporting staff and the infrastructure to support them.214 This requirement imposes an important limitation. As already noted, some news is simply available without investment. For example, many newspapers publish paid obituaries, which are written by the deceased's family or the funeral home handling the arrangements. In this situation, the newspaper has not allocated resources to collect and confirm the obituaries, and the paper actually makes money off the information.215 Once these tributes to the deceased are published, the newspaper should not have hot news rights in the obituaries. In this connection, a great deal of "news" is also the result of aggressive publicity seeking. While it is not paid for by those seeking publicity, it is more or less thrust on news carriers. This too should be regarded as casually acquired and not protected.
C. Direct Competition
Some commentators have questioned whether direct competition is necessary in a hot news claim, asserting that the requirement is outdated because non-competitors can undermine the plaintiffs hot news as easily as a competitor.216 Nevertheless, direct competition should be regarded as a requirement in part because there are different interests involved than those in copyright.217 The author of a [N]ewspaper journalists generate the vast majority of the original reporting in America with one estimate pegging their content contribution at as much as 85%. As the foundation of the news industry, newspapers employ three times as many journalists as any other single news medium. Other news media, such as blogs, radio, and television, typically "piggyback" on newspapers' original coverage, repackaging the content for distribution through their respective channels. Industry analysts report that these other media channels simply lack the resources and expertise to fill the void that would be left by the widespread demise of the newspaper industry.
Id.
215 217 This is not to say that copyright does not also consider competitive effects. A defendant copyrighted work does lose something of value in the form of a missed sale when a work is downloaded. In the case of hot news, the loss is generally in the form of lost revenue because a competitor in the "news industry" is selling information that it did not gather. In short, a hot news policy should expressly recognize the unfair competitive element of hot news piracy. The INS court emphasized this point when it explained that AP's right in the news was enforceable against INS but not the public at large.218 Additionally, the U.S. Supreme Court has hinted more recently that this requirement is needed. In an admittedly "cryptic" sentence, 219 Justice O'Connor stated in Feist that while copyright cannot cover factual information, such "fruits" may be protected "in certain circumstances ... under a theory of unfair competition."220 The "certain circumstances" could be the type of unfair tactics that drove AP to sue All-Headline News. Unfair competition is the driving force of that claim. Without this requirement, there is a danger that hot news would be too broad. Under the 1918 facts of INS, AP could not have been successful against a defendant who purchased a newspaper, clipped out the AP stories, and pinned the articles on a bulletin board for anyone to read.221 Likewise in 2012, AP should not win a hot news claim against a blogger who uses the facts from its stories to pontificate on the presidential election or the summer crop of blockbuster movies. The reality is that in neither of these cases does the user take income that would otherwise accrue to the original publisher.
D. What Kind of News Is Protected?
Perhaps the most difficult and controversial issue is what types of news is protected. As noted earlier, an absolutist approach avoids the value judgments involved in determining whether information is worthy of hot news protection. Another proposal requires judges to inquire "whether protecting the plaintiffs information will provide a tangible, useful benefit to society."222 This nebulous condition might be easy to satisfy when the information involves the governmental or political reporting traditionally associated with the media's role in a democracy. But a judge may question the societal benefit of much hot news, such as the details on fashion designers' upcoming spring collections or the latest gossip on celebrity hookups.
The problem is not whether misappropriation occurs in the context of seemingly less important news. No doubt it does. In fact, there is a compelling argument that requiring judges to determine whether information is beneficial to society has no place in the realm of hot news. This point of view is consistent with focusing the inquiry on the relationship between the parties and the effort expended in uncovering the information.
On the other hand, a hot news policy is not costless. An absolutist policy maximizes the breadth of the subject matter under protection and raises the costs of the system. In a sense it would replicate the plight of copyright courts that constantly deal with trivial matters in which the public interest is very hard to discern.223 A hot news policy could avoid this problem by having a standard with respect to news that would be comparable in copyright to a higher level of originality.
If this goal were pursued, there are two guiding standards. First, news based on staged events would not be protected. This guideline is somewhat easier to grasp than a second one: news with a primarily entertainment purpose would not be protected. In both cases, the key is that there is an unlimited supply of celebrity divorces and breakups and rumors about them, fashion statements, gossip, and all manner of other information that may be interesting but hardly important. It is very difficult to equate these relatively fungible events with news that requires careful research and expert reporting. This may seem like a dangerous line to draw but, in fact, in many cases those who are subjects of this type of news want their news to be reported. Since news gatherers and reporters can rely on sources to make this news available at minimal if any cost, it fails the test of whether the information involved an investment.
E. Remedies
In addition to the factors already explored, a well-crafted federal hot news law should provide a range of remedies. It should include injunctive relief as well as damages, along with an award of attorney's fees in exceptional circumstances, such as bad-faith claims filed to harass a competitor. However, some have suggested that hot news remedies must be confined to damages because of the special concerns raised in enjoining speech224 and because of the factual information at issue.225 Another option would be to create compulsory licensing so that hot news violators could continue to use a competitor's information, but they would have to pay for doing so. Nearly 100 years ago, Justice Brandeis articulated this distrust against injunctions when he explained that "the right to news values should be protected to the extent of permitting recovery of damages for any unauthorized use but that protection by injunction should be denied."226 He suggested that hot news could follow copyright law by providing damages according to a statutory scheme. 227 While the reluctance to impose injunctions in hot news situations is understandable, a lack of injunctive relief would gut the doctrine.22s Many blogs are one-person operations that often would be judgment proof, making an award of actual or statutory damages meaningless. 229 Because hot news claims typically will arise between big news operations that churn out the content and little operations that take it, injunctions play a crucial role in stemming free riders. Moreover, an injunction for hot news claims almost always will be temporary. 230 This means that Justice Brandeis's instinctive concerns about injunctions are not as relevant in this context. The hot news will become available eventually, so the injunction is not freezing speech in the manner that the U.S. Supreme Court finds most problematic.231 Additionally defendants in hot news cases always have the option to cultivate the information on their own. Thus, if defendants do not want to wait out injunctions, they can get around them with independent reporting.232 communication markets or borders. Thus, federal legislation is appropriate. This legislation should be drafted in a manner than avoids intertwining news reporting with copyright. To this end, the proposal here would allow exclusive use for a limited time when the news is gathered and reported at a cost and then taken by competitors. Although the specifics are not free from doubt, it suggests a single period of exclusivity for all hot news in order to avoid the uncertainty and risk of a sliding scale and the added costs of administering a hot news regime. Also, although possibly controversial, it proposes a policy that requires judges to distinguish news based on whether it has social importance as opposed to pure entertainment value. The sense is that, like many ordinary products, entertainment news is essentially fungible and the likelihood of a shortage due to an inability to internalize is remote.
